
 

 

Employment law update – December 2018 

 

A number of legislative changes have recently occurred and others are pending, all of which impact on 

employers and employees. These include the Domestic Violence - Victims’ Protection Act 2018, the 

Employment Relations Amendment Act 2018, a proposed new Privacy Act, and the proposed 

introduction of the Employment Relations (Triangular Employment) Amendment Bill.    

Domestic Violence Leave and Working Arrangements 

As part of the Government’s initiative to better support people impacted by domestic violence, the 

Employment Relations Act has been amended to enable employees to alter their working arrangements 

(such as days, hours, location) for up to 2 months in addition to any longer term request for flexible 

working arrangements.   

On receipt of a request to alter working arrangements, the employer must respond within 10 working 

days and must also provide the employee with information about appropriate specialist domestic 

violence support services.  

An employee can now bring a personal grievance if they consider they have been treated adversely 

because they believe they have been affected by domestic violence.  

The Holidays Act has also been amended and from 1 April 2019 it provides for up to 10 days paid 

domestic violence leave per year in addition to sick leave entitlements, with the following parameters: 

• Entitlement to Domestic Violence Leave arises once the employee has reached the same tests 

as are applicable for sick leave and bereavement entitlements (i.e. working for 6 months) 

• The entitlement is 10 days per annum, payable at the relevant daily pay or average daily pay 

• If someone is on annual leave and applies for Domestic Violence Leave, it must be granted 

• Where Domestic Violence Leave is exhausted, employees are allowed to use annual leave 

• The normal obligations in regard to keeping accurate records of leave apply equally in relation 

to Domestic Violence Leave 

Confirmed changes to the Employment Relations Act 

Topic Confirmed change 

Trial Periods 

Applicable from 6 

May 2019 

Currently any employer can use a 90 day trial period. The change means that 

trial periods will only be permitted for employers with less than 20 employees.  

However, if an employer currently has more than 20 staff and has someone 

on a trial period when the new legislation comes into effect, the trial period will 

continue to remain in force.  

Meal breaks 

Applicable from 6 

May 2019 

The right to prescribed meal breaks is returning. The entitlements are:  

• Working 2-4 hours – 10 minutes paid break; and  

• Working 4-6 hours – 30 minute unpaid meal break; and  

• Working 6-8 hours – an additional 10 minute paid break.  

If the work period is more than 8 hours then the entitlements start again.  

The timing of breaks is to be agreed between an employer and employee but 

in the absence of agreement the Act prescribes in detail when the breaks are 

to be taken. If it is not possible to provide breaks, then compensation must be 

provided and this is specified in the Act.  
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Employers will need to think about what this means for covering staff during 

breaks, and planning rosters and shifts accordingly. 

Remedies 

Applicable when 

Act is passed 

When someone wins a personal grievance for unjustified dismissal, they can 

seek reinstatement as the primary remedy. 

Information about 

unions and 

collective 

agreements 

Applicable from 6 

May 2019 

Employers must provide prospective employees with information about any 

applicable collective employment agreements, how to contact the union, the 

fact that they will be on the collective if they choose to join the union, and must 

also provide a copy of the collective agreement. 

Where a collective employment agreement exists, a union may also request 

an employer to provide prospective employees with information about the role 

and function of the union. 

Sharing 

information with 

unions 

Applicable from 6 

May 2019 

The onus is on the employer to conduct all the administration and inform the 

union of the employee’s name, whether the employee intends to join the union. 

The onus is on the employee to expressly state they don’t want the information 

provided, otherwise an employer is obliged to provide it. A specific form is 

required to be used for this purpose. 

30 day rule 

Applicable from 6 

May 2019 

The 30 day rule is back. All employees covered by the coverage clause of a 

collective employment agreement must be on that agreement for the first 30 

days irrespective of whether they are a union member. The employer and 

employee can also agree to additional terms that are not inconsistent with the 

collective agreement for the first 30 days. 

After the 30 days ends, if the employee is not a union member, they continue 

on an individual agreement based on the collective, or they can negotiate 

different terms and conditions.  

Content of 

collective 

agreements 

Applicable from 6 

May 2019 

The Act lists certain things that must be contained in a collective agreement. 

The amendment now means that “the rates of wages or salary payable to 

employees bound by the agreement” must now be included. This could be by 

referencing external market surveys. 

Collective 

Bargaining 

Applicable from 6 

May 2019 

• Originally, the proposed change required parties to collective bargaining 
to come to an agreement. This has been amended so that an employer 
and union must conclude a collective agreement unless there is a genuine 
reason, based on reasonable grounds for not doing so, and they must 
continue to bargain on other matters even where they have reached an 
impasse on other matters. A genuine reason can include a disagreement 
to entering into a multi-employer collective provided it is based on 
reasonable grounds 

• The timeframes for initiating bargaining have reverted back to what the 
Act used to say. The change means that a union can initiate bargaining 
20 days earlier than an employer. This enables the union to get in first, but 
in practice is unlikely to have any real benefit 

• Employers are unable to opt out of multi-employer bargaining once 
bargaining has started 

• Employers are no longer permitted to deduct pay for partial strikes 

Vulnerable 

employees 

Applicable from 6 

May 2019 

Currently, employers with less than 20 staff are exempt from the vulnerable 

employee provisions when transfer of business occurs. This change will 

remove the exemption. While this mostly affects those in the cleaning, catering 

and other similar industries, it may also affect businesses where they want to 

change a cleaning or catering supplier  
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Unions entering 

workplace 

Applicable when 

Act is passed 

A union representative can access a workplace without an employer’s consent 

in situations where there is a collective agreement in place or bargaining has 

been initiated. Union representatives can also access a workplace for 

purposes related to the health and safety of any employee whether or not they 

are a union member, provided the person requests their support. 

The normal restrictions apply which require a union representative to have 

regard to normal business operations and safety and security requirements. 

Union delegates 

working during 

business hours 

Applicable from 6 

May 2019 

Employees who are union delegates are entitled to reasonable paid time 

during normal working hours to undertake union activities, provided the 

activities relate to representing employees and the activities don’t 

unreasonably disrupt the employer’s business or delegate’s performance of 

their duties. What is reasonable must be agreed to with the employer. It is 

important to note that there does not need to be a collective agreement in 

place for this obligation to arise.  

Proposed changes to the Employment Relations Act 

A Bill has been drafted Employment Relations (Triangular Employment) Amendment Bill, to address the 

scenario where an employer places someone under the control of another employer (for example a 

consulting firm seconding someone to a client). In that scenario, the Bill proposes that: 

• The employee would be permitted to raise a personal grievance against that client as if they were 

employed by that client; and 

• The employee could join any collective agreement the client is party to which applies to the work 

they undertake provided they are party to the union and not already party to another collective with 

their own employer.  

The Bill has passed its first reading and a report is due from the Education and Workforce Committee 

in late December 2018.  

The Privacy Act is due for change 

The current Privacy Act 1993 applies to all employers. Since then, a lot has changed including the 

concept of privacy in a digital world. As a result, a new Privacy Bill 2018 has been drafted and has 

passed its first reading in Parliament. The key things to be aware of at this stage are the following 

proposed changes: 

• Mandatory reporting of privacy breaches to the Privacy Commissioner and the individual if 

potential harm exists (such as injury to feelings) 

• Ability for the Privacy Commissioner to issue compliance notices to require an agency to do 

something or stop doing something 

• Ability for the Privacy Commissioner to make binding decisions on complaints instead of having 

to refer matters to the Human Rights Review Tribunal 

• Tighter timeframes for agencies having to provide information to the Privacy Commissioner  

• Increased penalties for non-compliance 

• Transferring data overseas does not remove the obligations under the Act 

Existing employment processes and policies (such as recruitment processes and documentation, and 

IT and computer policies) will need to be reviewed once the final version of the Bill is passed into law.  
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Holidays Act Review 

A working group has been set up by the Government to carry out a full review of the Holidays Act 2003. 

The Holidays Act is difficult to apply correctly with a number of different formulas for calculating 

entitlements, and payroll systems have also shown to be non-compliant in recent audits. Employers also 

struggle to make sense of the Act when applying it to a modern workforce with flexible working as 

opposed to a traditional Monday to Friday 9-5 working week. The working group is expected to report 

back to the Government with recommendations mid-2019.  

Time for a check-up? 

Given the changes, it is timely to review core documentation to ensure it complies, including policies, 

employment agreements and procedures. Key things to consider are: 

➢ Do you currently use 90 day trial periods and will you be able to keep doing so?  

➢ If you have a union/collective workforce, are your procedures for providing union access to your 

workplace clear and communicated to managers and others?  

➢ If you have a collective employment agreement in place, you will need to amend your letter of 

offer for new staff and include the correct form for new employees to fill in for the purpose of 

providing information to the union 

➢ Do you have a comprehensive privacy policy in place? 

 


